Introduction
The Decree-Law numbered 551 and dated June 24, 1995 on the Protection of Patent Rights (The Decree-Law) aims to protect the inventions by granting either patents or utility model certificates in accordance with the principles of Turkish industrial property law and international conventions such as Paris Convention for the Protection of Industrial Property Rights which is an international convention for the protection of industrial property rights dated March 20, 1883. The Implementing Regulations numbered 22454 and dated November 5, 1995 under the DecreeLaw numbered 551 on the Protection of Patent Rights (The Implementing Regulations) also encourages the inventions and governs the patent law applications. Turkey is also bound by the Patent Cooperation Treaty (PCT), Patent Law Treaty (PLT), European Patent Convention (EPC) and many other international conventions and implementing regulations (World Intellectual Property Organization-WIPO, 2015) . Among these international conventions, PCT is exclusively important. According to Art. 1 of PCT, the contracting states are obliged to constitute a Union (International Patent Cooperation Union) for cooperation in the filling, searching and examining of applications for the protection of inventions. Turkey is bound by the PCT as of January 1, 1996. If a patent protection is seeked in Turkey according to PCT (WIPO, 2015) , this international application is deemed a national application and the same rules apply.
Although the patent laws vary slightly from one country to another due to the codification efforts, the implementations in those countries can be variable because the number of inventions and the importance given to the activities directed to inventions may differ from one country to another. Turkey's patent law system is not an exception and is in conformity with the international regulations in a legal basis. However, a huge negative criticism must be directed towards the overall understanding of Turkish patent law.
In Turkey there is not a main, national code concerning Patents. The provisions relating to patents and towards a patent protection are governed by a Decree-Law (the Decree-Law No. 551), not a Code. Yet, it is important that the rights should be regulated and restricted by Codes and not by Decree-Laws enacted by the government instead of the legislative organ. Hence, there is an urgent need of a newly adopted Code in the field of Turkish patent law (as well as in Turkish Trademarks Law).
In the current situation, the issues regarding patentability are governed by the Decree-Law between the articles 5 and 10.
Invention
The subject matter of a patent is an invention. Yet, the notion of invention is not defined by the Decree-Law and is assumed to be known by the Turkish legislation. Whereas some scholars believe that giving a definite and uniform definition to "invention" is neither possible (Öztürk, 2008, p. 61) nor necessary (Hirsch, 1942, p. 114) , a definition of the concept can be given as follows:
An invention is a productive imagination and can be simply defined as a mental fabrication which offers an applicable solution to a technical problem arising from human needs. To define a phenomenon as a faculty of inventing in a legal basis, this act of creating or producing must be associated to a technical problem and perceived as a norm, a formula, a theory or a discipline in general aiming at solving this technical problem. (Tekinalp, 2005, p. The subject matter of the technical solution to this technical problem should be associated with nature (Öztürk, 2008, p. 67) but not with the human body. Thus, human body and gene technology are out of the scope of patentability due to some serious moral reasons. Nevertheless, there have been some demands on researching the human body, especially on the field of cloning and these demands are likely seemed to be continuing to arise many serious ethical problems in the future as well (McBride, 2001 (McBride, -2002 Pompidou, 1995) . On the other hand, although there have also been some serious moral problems concerning the researches on animals, the animal organisms are widely considered as one of the subject matters of inventions. Products, tools used for manufacturing products, production methods, the utilization of products, plants, microorganisms, formulas (esp. in pharmaceuticals), new -1979; Correa, p. 231-233; Öztürk, 2008, p. 75-79; Bak, 2011, p. 110-112) .
Patentability Requirements
Under the Article 5 of the Decree-Law not all inventions are patentable. The requirements prescribed by the article is considered as the patentability requirements. To consider an invention as patentable, this invention needs to be i) novel (which surpass the State of the Art), ii) applicable in the industry and iii) as of its nature, shall not remain outside the scope of the Decree-Law according to Article 6.
Being patentable means that an invention has all the prerequisites of being granted a patent and is protected by the international system of Intellectual Property Law against all violations.
Patent is a legal certificate that gives its inventor the exclusive rights to utilize and prevent others to utilize the invention without his/her permission. With this certificate, the inventor is also eligible to prove that the invention originally belongs to himself/herself. (Bak, 2011, p.108) .
Being a patentee is dependent on the principle of "registration and announcement". Therefore, not the one who makes an invention but the person who is registered and acquires a patent has the capacity to act as a patentee starting from the date of making the patent application, i.e. the registration retroactively assures the title of being a 103).
Novelty
To call a mental fabrication which offers an applicable solution to a technical problem as an invention, it must surpass the State of the Art. This means that the invention needs to be novel. According to the criteria of novelty, the State of Art is considered as being old and if an invention is inside the State of Art, it is not considered as new. Presenting which is already known, evident or apparent does not form an invention (Tunç, 2008, p.32 ).
According to Turkish patent law, novelty is not understood as "absolute" and "formal" novelty (Tekinalp, 2005, invention is known at any part of the world before the date of filing of the application for patent but it should not be accessible before this date by disclosure in writing or orally or by any other means to the public even though the applicant of a patent does not aware of the fact that his/her invention is accessible at any part of the world by disclosure (Art. 7 of the Decree-Law). For instance, if an inventor has made a patent application in Turkey but before the date of application a researcher presented his/her theories pertaining to this invention in Germany or its technic has already known at any part of the world, this invention does not surpass the state of art and thus, is not novel and patentable, as well; even though the applicant does not aware of this fact. The Decree-Law assumes that the applicant can be aware of this fact by means of modern communication tools. This is not a rebuttable presumption and to prove otherwise is not deemed possible (Tekinalp, 200 4).
Therefore, "the accessibility" means that the public has accessed the data or information pertaining to the invention in question by hearing, reading, watching or using it etc. Also, "the public" means anyone besides the applicant's family, relatives and/or his/her neighborhood. The public does not mean everyone or the masses or the -181; Tekinalp, 2005, p. 500; Tunç, 2008, p.32-33) .
Presenting or using the data or information pertaining to an invention or making it accessible by using other methods such as using the method as a part of a lecture or simply making a patent application for this invention result in abolishing the novelty. Yet some statements do not affect the requirement of "novelty" negatively and thus the inventions still remain patentable even though the disclosure of information has the power to affect it negatively (Art. 8 of the Decree-Law).
According to Article 8 of the Decree-Law, if the information is disclosed within the 12 months before the date of filling the application (or the date or priority if the priority is claimed) by the inventor or by an office with the consent of the inventor or by a third party which obtained the information directly or indirectly by the inventor without the consent of the inventor (Art. 8 of the Decree-Law).
For patentability, the invention should surpass the State of Art. Article 9 of the Decree-Law is specified what is understood from the State of Art. According to the article, if the invention is a result of an activity which is not obviously realizable from the State of Art by an expert (not a top-level expert but an important one) in the related field, then the invention surpasses the State of Art and is deemed as new. This is called "inventive step". An invention should be novel and has an i -267;
Some categorize the patentability requirements into four: being novel, being applicable in the industry, being not outside the scope of the Decree-Law according to Art. 6 and having an inventive step. According to this categorization, novelty means that the technical data/information should not be accessible before the date of patent application by disclosure in writing or orally or by any other means to the public and quantitatively different from the others disclosed before. On the other hand, having an inventive step means that the technical data/information should surpass the State of Art when it is the result of an action that cannot be obviously deduced from the State of Art by an expert in the related field (Art. 9 of the Decree-Law) and therefore refers to a qualitative examination. .
The term "inventive step" is not given a place explicitly in the Decree-Law. Yet the term means that while examining whether the invention is novel, the knowledge of a skilled person in the field should be taken into consideration instead of an average person and since the novelty means that the invention should surpass the State of Art, it should be considered that the inventive step has already been accepted by Article 9 of the Decree-Law under the requirement of "novelty". The requirement of "inventive step" is regulated by the Articles 33 and 35 of PCT and the Article 56 of EPC.
In fact it is neither important nor necessary that requirements of being novel and having an inventive step are considered as two different requirements and likewise makes no difference when they are evaluated coherently under the requirement of "novelty". Consequently to determine whether a technical invention is eligible to qualify a patent protection, both prerequisites should be examined by the Turkish Patent Institute (TPE).
Applicant of a patent is entitled to require an examination from TPE within 15 months as of the date of filling the application (or the date of priority if the priority is claimed) whether his/her invention is novel and has an inventive step (Art. 28 of the Implementing Regulations). This examination can be rendered by an international research institute determined by TPE (Y. 11. HD., E. 2009/1399, K. 2010/7113, T. 21.06.2010) . TPE or an international research institute determined by TPE is also able to make use of some circumstantial evidences while making the evaluation whether an invention has an inventive step. These are commercial achievement, satisfying long-term needs, failure attempts by others, overcoming the technical difficulties, technical advancements, unforeseeable consequences, existence of competitors having license or their efforts on promoting alternatives or violence against on p. 342; Öztürk, 2008, contd. on p. 302).
Being Applicable in the Industry
An invention is patentable when it is produced or used in any field of the industry, including agriculture (Art. 10 of the Decree-Law). The term "industry" should be interpreted in a broader sense. It is adequate that the invention is technical, applicable and produced. Neither the efficiency nor the existence of an enterprise is required. (Öztürk, 20111, p. 2726-2727) .
The term comprises of sectors such as all fields of manufacturing, commerce, handicrafts, mining, tourism, fishing, hunting and finance and service sector with some exceptions. However, the fields associated with independent business such as attorneys at law, accountants etc. are not included in the industry (Öztürk, 2011, p.
The Non-Patentable Inventions According to Article 6 of the Decree-Law
If the inventions as of their natures, remain outside the scope of the Decree-Law, these inventions do not meet the third requirement of patentability and therefore are not patentable.
According to Art. 6 of the Decree-Law, the below-mentioned subject matters are non-patentable due to the lack of invention qualification. These non-patentable subject matters are also in conformity with the Article 27 of The Agreement of Trade-Related Aspects of Intellectual Property Rights (TRIPS).
Discoveries (discovering new continents, islands, chemical or physical discoveries etc.), scientific theories and mathematical methods (the scientific theories and mathematical methods should not offer a new solution to a technical problem and the theories should remain only in a theoretical field). For instance, a new method of short division or a physical theory concerning semiconducting are not patentable; whereas a calculator calculating by using this short division method or semiconducting tools or their production Plans, methods, rules for performing mental acts or business activities or activities relating to games. For instance, a method of learning a new language, plans aiming at organizing a game or a commercial enterprise are not patentable; whereas a machine designed to operate a plan or play a game like an Works protected by the Law No. 5846 on Intellectual and Artistic Works (Turkish Copyright Law-FSEK) Methods of collecting, presenting and transmitting information etc. These methods are not patentable because they have no technical aspects. (Öztürk, 2008, p. 111) .
Methods of surgery and therapy and diagnosis applied to human body. These methods are not patentable because they are not applicable in the industry and they are contrary to public order and morality (Öztürk, 2008, p. 132) .
Apart from the above-mentioned non-patentable subject matters, as a general rule of law, if an invention is contrary to public order and morality, then it is also excluded from patentability (Öztürk, 2008, p. 115-116; Correa, p. 230) . Same rule applies when it comes to plant and animal varieties or processes for breeding animals and plants based on biological factors (Art. 6 of the Decree-Law) because these have no technical aspects (Öztürk, 2008, p. 133) . 
